United States Forest Washington Office 14™ & Independence SW

Department of Service P.O. Box 96090
Agriculture Washington, DC 20090-6090
File Code: 6570 Date: September 9, 2002

Route To:  (5100)
Subject: Documentation for Potential Fire-Related Claims Against theGovernment

To: Regional Foresters, WO Staff Directors

Due to Forest Service involvement in the suppression of catastrophic wildfires, many have
guestioned whether the Forest Service should order “ Claims Damage Assessment Teams’ to
survey and document damage to and/or loss of property. This discussion has occurred at all
levels of the Agency, from the fire incident sites to various Washington Office Staffs. Some
Managers have requested further discussion and advice in this arena. We have discussed this
issue with the USDA Office of the General Counsel (OGC).

It isthe responsibility of private property owners to document and substantiate any claimsfiled
for damage to or loss of persona property. Claimants must determine and initiate their claims
without the aid of Government employees. They must rely on their own knowledge and records,
and assume the burden for proving the Government negligent and for documenting their losses.
Title 18 of the United States Code, Section 205, specifically prohibits Government officials from
assisting a property owner in the filing and substantiation of aclaim. Therefore, excepting
unusual circumstances, the Agency should not be commissioning specia “Claims Damage
Assessment Teams.”

Enclosed is alist providing information regarding documentation the Government should
provide to the OGC to assist in adjudicating fire-related tort claims against the Agency and in
working with the United States Attorneys Office in defending the Government in any related
litigation. Thislist isnot al-inclusive, but rather provides some general guidance for Incident
Commanders and their staffs at, during and following, the fire situations.

If you have any questions regarding this matter, please contact Janet Arling, Washington Office
Claims Specialist, at (304) 636-1800, Ext. 208.

/s/ Sally Collins, for
DALE N. BOSWORTH
Chief
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Mary Saly Matiella, Deputy Chief, CFO
Joel Holtrop, Deputy Chief, S& PF
Tammy Hanan, FP&A

Jerry Williams, F& AM

Tom Harbour, F& AM

Peter Gilmour, F&AO

Virginia Heerwagen, F& AM
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Kenneth Cohen, W-OGC



FIRE-RELATED CLAIM DOCUMENTATION

Forest Service Documentation Requirements Relative To Potential Fire-Related Claims
Filed Against the Government By Private Property Owners:

Claim documentation should incorporate information that identifies and substantiates
critical decisions made and actions taken by the agency managing the fire.

Forest Service/lFederal policy relative to wildland firefighting provides fire managers with the
discretion of making well-reasoned, documented decisions which meet the incident (fire)
objectives and which conform to established policy, law, and Federal regulations. These
discretionary decisions and actions should be documented. Records must be available to
support the Government’ s position in defending against claims and related litigation.

The Incident Claims Specialist should coordinate with the Incident Management Team to assure
the following information is documented in Incident Action Plans, Unit Logs, Daily Diaries,
and/or potential claim documentation and made a part of the claims documentation package:

1. What action isor is not being taken (or was or was not taken), and why or why not.
For example, state why firefighters have not been placed to protect certain areas (e.g.,
safety reasons), why certain areas/structures are not being protected, etc.

2. Information regarding weather conditions and fire danger prevailing the five days
immediately prior to the start of the fire and for the duration of the fire. Include weather
reports and lightning detection reports. Include information about and copies of
applicable fire closure orders.

3. Relativeto back fires and burning out, ensure required planning documentation is
completed prior to burn. Document structures and/or private property that are not

feasibly defensible and will possibly or most likely sustain damage in the burn (e.g.,
pipelineg, fence, etc.).

4. Division Supervisors Unit Logs for each day should reference structures and/or
private property that have or may have sustained damage.

5. Include information regarding structure protection and what is being (or has been)
done, and why.

6. Include other pertinent documentation, such as:
a. Copiesof line officer briefings.
b. Wildland Fire Situation Analysis (WSFA).

c. Incident Action Plansfor each shift.



IMPORTANT NOTE - DO NOT:

(1) Comment on the meritsof a claim,

(2) Comment on theliability of the Incident Agency,
(3) Adviseanyoneto fileaclaim, or

(4) Refuseto accept aclaim.

DO:

Refer claim-related questions and claimantsto your Unit’s Claims Specialist.
For moreinformation contact one of the following:

Washington Office - Janet Arling; (304) 636-1800, Ext. 208; jarling@fs.fed.us
Region 1 — Micki Tourtelotte; (406) 329-3687; mtour tel otte@fs.fed.us
Regions 2 and 4 — Tina Ledger; (801) 625-5317; tledger @fs.fed.us

Region 3 — Pat Gurule; (505) 842-3369; pgurule@fs.fed.us

Region 5 — Akin Akindele; (707) 526-8830; aakindele@fs.fed.us

Region 6 — Mary Lee Maoney; (503) 808- 2477; mmaloney@fs.fed.us

Region 8 — Linda Hawkins; (404) 347-1756; |hawkins@fs.fed.us

Region 9 — Lynn Mighton; (414) 297-3733; Imighton@fs.fed.us

Region 10 — Sharon Heidersdorf (907) 586-7924; sheidersdorf@fs.fed.us




